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ADVERSE POSSESSION. 

1. Where the original possession by the holder of land is in privity with the 
title of the rightful owner, in order to enable such holder to avail himself 
of the statute of limitations, nothing short of an open and explicit disavowal 
and disclaimer of holding under that title, and assertion of title in himself 
brought home to the other party, will satisfy the law. Zeller’s Lessee v. 
Eckert, 239. 

2. The burden of proof is on the holder to establish such a change in the char- 
acter of the possession. Ibid. 

3. The statute does not begin to run until the possession becomes tortious and 
wrongful by the disloyal acts of the tenant, which must be open, continued, 
and notorious, so as to preclude all doubt as to the character of the holding, 
or the want of sted on the part of the owners. Ibid. 

4. In this case there was evidence enough given upon this point to authorize the 
court below to submit the question of adverse possession to the jury, and 
advise them that a foundation was laid upon which they might presume a 
grant for the purpose of quieting the title. Ibid. 

ATTACHMENT. 

1. Money in the hands of a purser, although it may be due to seamen, is not 
liable to an attachment by the creditors of those seamen. Buchanan v. 
Alexander, 20. 

2. A purser cannot be distinguished from any other disbursing agent of the 
government; and the rule is general, that, so long as money remains in the 
hands of a disbursing officer, it is as much the money of the United States 
as if it had not been drawn from the treasury. Jbid. 

3. A decision of a state court, sanctioning such an attachment, may be revised 
by this court under the twenty-fifth section of the Judiciary Act. Ibid. 

BILLS OF EXCEPTIONS. 

The mode in which bills of exceptions ought to be taken, as explained in Walton 
v. The United States (9 Wheat. 651), and in 4 Peters, 102, will be strictly 
adhered to by this court. Brown v. Clarke, 4. 

BILLS OF EXCHANGE AND PROMISSORY NOTES. 
See Commerciat Law. 
BONDS. 

1. By a siatute of Florida, where suit is brought upon a bond, the plaintiff need 
not prove its execution unless the defendant | te it under oath. It also 
provides that such an instrument may be assigned ; that the assignee be- 
comes vested with all the rights of the assignor, and may bring suit in his 
own name. Bradford vy Wiliams, 576. 

2. Under this statute, where a joint and several bond was signed by three 
obligors and made payable to three obligees, one of whom was also one of 
the obligors, and the obligees assigned the bond, the fact that one of the 
obligors was also an obligee was no valid defence in a suit brought by the 
assignee against the two other obligors. Thid. 

3. The inability of one of the obligees to sue himself did not impair the vitality 
of the bond, but amounted only to an objection to a recovery in a court of 
Jaw. The assignment, and ability of the assignee to sue in his own name, 
removed this difficulty. Ibid. 
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4. The statute of Florida places bonds, as far as respects negotiability and the 
right of the assignee to sue in his own name, upon the same footing as bills 
of exchange and promissory notes. ‘The case, therefore, falls within the 
principle of a partner drawing a bill upon his house, or making a note in the 
name of the firm, payable to his own order, both of which are valid in the 
hands of a bond ide oldes. Ibid. 

BOUNDARIES OF STATES. 

1. The grant of Massachusetts, confirmed in 1628, included the territory “ lying 
within the space of three English miles on the south part of Charles River, 
or of any or every part thereof.” Rhode Island v. Massachusetts, 51. 

2. In 1662, the grant of Connecticut called to be bounded on the north by the 
line of the Massachusetts plantations. Ibid. 

3. In 1663, the grant of Rhode Island called to be bounded on the north by the 
southerly line of Massachusetts. Ibid. 

4. Whether the measurement of the three miles shall be from the body of the 
river, or from the head-waters of the streams which fall into it, is not clear. 

The charter may be construed either way without doing violence to its lan- 
guage. Ibid. 

. The early exposition of it is not to be disregarded, although it may not be 
conclusive. Ibid. 

. In 1642, Woodward and Saffrey fixed a station three miles south of the south- 
ernmost part of one of the tributaries of Charles River. Ibid. 

. An express order of the crown was not necessary to run this line, as it was 
not then a case of disputed boundary. Ibid. 

. In 1702, commissioners were appointed by Massachusetts and Rhode Island 
to run the boundary-line, who admitted the correctness of the former line. 
Ibid. 

9. In 1710, Rhode Island appointed an agent to conclude the matter on such 
terms as he might judge most proper, who agreed that the stake set up by 
Woodward and Satirey should be considered as the commencement of the 
line. Ibid. 

10. In 1711, Rhode Island sanctioned this agreement. Ibid. 

11. In 1718, Rhode Island again appointed commissioners with power to settle 
the line, who agreed that the line should begin at the same place. This 
was accepted by Massachusetts and Rhode Island, the line run accordingly 
by commissioners, and the running approved by Rhode Island. bid. 

12. The allegation that the commissioners of Rhode Island were mistaken as to 
a fact, and believed that the stake was within three miles of the main river, 
and not one of its tributaries, is difficult to establish, and cannot be assumed 
against transactions which strongly imply, if they do not prove, the knowl- 
edge. Ibid. 

13. If the first commission was mistaken, it almost surpasses belief that the 
second should again be misled. Ibid. . 

14. To sustain the allegation of a mistake, it must be made to appear, not only 
that the station was not within the charter, but that the commissioners 
believed it to be within three miles of the river, and that they had no 
knowledge of a fact as to the location of it which should have led them to 
make inquiry on the subject. bid. 

15. Even if the calls of the charter had been deviated from, which is not clear, 
still Rhode Island would be bound, because her commissioners were author- 
ized to compromise the dispute. Jbid. 

16. It is doubtful whether a court of chancery could relieve against a mistake 
committed by so high an agency, in a recent occurrence. It is certain that 
it could not, except on the clearest proof of mistake. Ibid. 

17. This mistake is not clearly established, either in the construction of the 
charter, or as to the location of the Woodward and Satfrey station. 
Thid. 

18. Even if the mistake were proved, it would be difficult to disturb a possession 
of two centuries by Massachusetts under an assertion of right, with the 
claim admitted by Rhode island and other colonies in the most solemn 
form. I/bid. 

19. For the security of rights, whether of states or individuals, long possession, 
under a claim of title, is protected. And there is no controversy in which 
this great principle may be invoked with greater justice and propriety, than 
in a case of disputed boundary. Jbid. 
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BREVET RANK. 


The army regulations under which General Gratiot was removed from West 
Point to Washington were authorized by law, and his brevet rank did not 
release him from discharging the duties of his commission proper. Gratiot 
v. United States, 81. 

CHANCERY. 

1. The holder of a register’s certificate of the purchase of a lot in the town of 
Dubuque, lawfully acquired, and issued by the register under the two acts 
of 2d July, 1936, and 3d March, 1637, has such an equitable estate in the 
lot, before the issuing of a patent, as will subject the lot to sale under exe- 
cution under the statute of lowa. Levi v. Thompson, 17. 

. The doctrine established in the case of Carroll v. Safford, 3 Howard, 441, 
reviewed and confirmed. Ibid. 

. A policy of insurance contained a stipulation, that if the insured then had, or 
thereafter should have, any other insurance upon the same property, notice 
thereof should be given to the company, and the same indorsed upon the 
policy, or otherwise acknowledged by the company in writing, in default of 
which the policy should cease. Carpenter v. Providence Washington Insur- 
ance Company, 135. 

4. A bill was filed in equity by the insured, alleging that notice was given to the 
insurance company, and praying that the company might be compelled to 
indorse the notice upon the policy, or otherwise acknowledge the same in 
writing. Ibid. 

5. When the answer of the company, sworn to by the then president, denies the 
reception of the notice, to the best of his knowledge and belief, the question 
becomes one of fact and of law; of fact, whether the evidence offered by 
the complainant is sufficient to sustain the allegation; and of law, whether, 
if so, this court can compel the company to acknowledge it. Ibid. 

The answer being responsive to the bill, and denying the allegation, under 
oath, the general rule is, that the allegation must be proved, not only by the 
testimony of one witness, but by some additional evidence. Ibid. 

. Several qualifications and limitations of this rule examined. Ibid. 

. The circumstances of this case are such that the general rule applies. Ibid. 

- Two witnesses are produced, by the complainant to prove the notice, but 
neither of them swears positively to it, and the circumstances of the case 
do not strengthen their testimony. Jbid. 

10. The rules by which parties are sometimes allowed to introduce parol evidence 
with reference to a written contract do not apply to this case, where the 
parol proof is offered by the complainant, seeking to show a fact which, if 
true, would establish a breach of duty in the defendants, happening after 
the original contract was made. Jbid. 

11. The question of law which would arise if the notice were sufficiently proved 
by the complainant need not be decided in this case. Ibid. 

12. Although a Cirenit Court, sitting as a court of law, may direct credits to be 
given on a judgment in favor of the United States, oa consequently exam- 
ine the grounds on which such an entry is claimed, and may direct the 
execution to be stayed until such an investigation shall be made, yet it can- 
not entertain a bill, on the equity side, praying that the United States may 
be perpetually enjoined from proceeding upon such judgment. United States 
v. McLemore, 237. 

13. A bill in chancery which recites, that the complainants had recovered a 
judgment at law in a court of the United States, upon which an execution 
had issued and been levied upon certain property by the marshal ; that an- 
other person, claiming to hold the property levied upon by virtue of some 
fraudulent deed of trust, had obtained a process from a State court, by which 
the sheriff had taken the property out of the hands of the marshal; and 
praying that the property might be sold, cannot be sustained. Knox et al. v. 
Smith, Wr. 

14. If the object had been to set aside the deed of trust as fraudulent, the fraud, 
with the facts connected with it, should have been alleged in the bill.  [bid. 

15. There exists a plain remedy at law. The marshal might have brought tres- 
pass against the sheriff, or applied to the court of the United States for an 
attachment. hid. 

16. No relief can be given by a court of equity, unless the complainant, by his 
allegations and proof, has shown that he is entitled to relief. hid. 

17. A person cannot legally purchase on his own account that which his duty or 
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trust requires him to sell on account of another, nor purchase on account of 
another that which he sells on his own account. He is not allowed to unite 
the two opposite characters of buyer and seller. Michoud v. Girod, 503. 

18. A purchase, per interpositam personam, by a trustee or agent, of the particular 
property of which he has the sale, or in which he represents another, wheth- 
er he has an interest in it or not, carries fraud on the face of it. Ibid. 

19. This rule applies to a purchase by executors, at open sale, although they 
were empowered by the will to sell the estate of their testator for the bene- 
fit of heirs and legatees, a part of which heirs and legatees they themselves 
were. ILbid. 

20. A purchase so made by executors will be set aside. Ibid. 

21. The decisions of the courts of several States, upon this subject, examined and 
remarked upon. Jbid. 

22. Relaxations of this rule of the civil law, which were made in some countries 
of Europe, were not adopted by the Spanish law, and of course never 
reached Louisiana. Nor were those relaxations carried so far as to allow a 
testamentary or dative executor to buy the property which he was appoint- 
ed to administer. Jbid. 

23. The maxims and qualifications of the civil law, upon this point, examined. 
Ibid. 

24. Although courts of equity generally adopt the statutes of limitation, yet, in a 
case of actual fraud, they will grant relief within the lifetime of either of the 
pam upon whom the fraud is proved, or within thirty years after it has 
wen discovered or become known to the party whose riglits are affected by 
it. Ibid. 

25. Within what time a constructive trust will be barred must depend upon the 
circumstances of the case, and these are always examinable. Jbid. 

26. Acquittances given to an executor, without a full knowledge of all the cir- 
cumstances, Where such information had been withheld by the executor, 
and menaces and promises thrown out to prevent inquiry, are not binding. 
Ibid, 

COMMERCIAL LAW. 

1. Under the statutes of Mississippi, providing for the admission of the evidence 
of a notary public with regard to a protested note, directing the form of pro- 
ceeding which the notary shall pursue, and providing further that justices 
of the peace may, in certain cases, perform the duties of notaries public, 
it was proper to read in evidence the original paper of the acting notary, 
although the record was made out at a time subsequent to that when the 
protest was actually made. Brandon v. Loftus, 127. 

2. By the law merchant, when a demand of payment is made upon the drawee 
of a foreign bill of exchange, the bill itself must be exhibited. Musson v. 
Lake, 262. 

3. Neither the statutes of Louisiana, nor the decisions of the courts of that 
State, have changed the law in this respect. Ibid. 

4. The statutes and decisions examined. Ibid. 

5. If, therefore, the notarial protest does not set forth the fact that the bill was 
presented to the drawee, it cannot be read in evidence to the jury. Ibid. 

6. Even if the laws of Louisiana, where the drawee resided, had made this 
change in the law merchant, it would not affect the contract in the present 
case, Which is a suit against an indorser residing in Mississippi, where the 
contract between him and all subsequent indorsees was made, and where 
the law merchant has not been changed. Ibid. 

7. In an action brought by the indorsee against the indorser of a promissory 
note, Which had been deposited in a bank for collection, the notary public 
who made the protest is a competent witness, although he has given bond 
to the bank for the faithful performance of his duty, Cookendorfer v. Pres- 
ton, 317. 

8. Ile is also competent to testify as to his usual practice. Ibid. 

9. The cases reported in 9 Wheaton, 582, 11 Wheaton, 430, and 1 Peters, 25, 
reviewed. Thid. 

10. At the time when these decisions were made, it was the usage in the city of 
Washington to allow four days of grace upon notes discounted by banks, 
and also upon notes merely deposited for collection. Thid. 

11. But since then the usage has been changed as to notes deposited for collec- 
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tion, and been made to conform to the general law merchant, which allows 
only three days of grace. Ibid. 

12. Although evidence is not admissible to show that usage was in fact different 
from that which it was established to be by judicial decisions, yet it may be 
shown that it was subsequently changed. Jbid. 

i3. In the case of a protested note, it is not necessary for the holder himself to 
give notice to the indorser, but a notary or any other agent may do it. Har- 
ris Vv. Robinson, 336. 

14, The object of the rule which requires the notice to come from the holder is 
to enable him, as the only proper party, either to fix or waive the liability 
of indorsers. Ibid. 

15. Where a note was handed to a notary for protest by a bank, and it did not 
appear whether the bank or the last clan was the real holder of the 
note, and the notary made inquiries from the cashier and others not unlikely 
to know, respecting the residence of the prior indorsers, and then sent no- 
tices according to the information thus received, it was sufficient to bind 
such prior indorsers. Ibid. 

16. If the fost indorser was the holder, the cashier of the bank was his agent for 
collecting the note, and the evidence showed that in fact the last indorser 
knew nothing more than the cashier. Jbid. 

17. The cases on this subject examined. Ibid. 

18. The facts being found by a jury, the question, whether or not due diligence 
was used, is one of law for the court. Ibid. 

19. If due diligence is used in sending the notice to the indorser, it is immaterial 
whether it is received or not. Ibid. 

20. The statutes of Alabama require the negotiability and character of bills of 
exchange, foreign and inland, and promissory notes, payable in bank, to be 
governed by the general commercial law. Smyth v. Strader et al. 

. If a partner draws notes in the name of the firm, payable to himself, and then 
neue them to a third party for a personal and not a partnership consid- 
eration, the first indorsee cannot maintain an action upon them against the 
firin, if he knew that the notes were ante-dated. Ibid. 

22. But if the first indorsee passes them away to a second indorsee before the 
maturity of the notes, in the due course of business, and the second indorsee 
has no knowledge of the circumstances of their execution and first indorse- 
ment, he may be entitled to recover against the firm, although the partner 
who drew the notes committed a fraud by ante-dating them. /bid. 

23. But if the second indorsee received the notes after their maturity, or out of 
the ordinary course of business, or under circumstances which authorize an 
inference that he had knowledge of the fraud in their execution or first in- 
dorsement, he cannot recover. Ibid. 

24. These things are matters of evidence for the jury. Ibid. 

25. Evidence is admissible to show that, in an account current between the first 
and second indorsee, no credit was given in it for the notes when they were 
passed from the first to the second indorsee. Ibid. 

26. So, evidence of drawing and re-drawing between the first and second indor- 
see, alluded to in the aecount current, is admissible. Ibid. 

27. The testimony of one of the partners, offered for the purpose of proving the 
fraud committed by the drawer of the notes, is not admissible. This court 
again recognizes the rule upon this subject established in the case of Hen- 
derson v. Anderson, 3 Howard, 73. Ibid. 

28. The partner offered as a witness, was a party upon the record, and thus, also, 
disqualified. Ibid. 

CONFLICT OF LAWS. 

1, Where a person domiciled in England died, leaving property both in Eng- 
land and Pennsylvania, and the executor took out letters testamentary in 
both countries, in a suit in England against the executor by the administra- , 
tor of a deceased claimant, the parties were restricted to the limits of the 
country to which their letters extended. Aspden v. Nixon, 467. 

2. The executor could not rightfully transmit the Pennsylvania assets to be dis- 
tributed by a foreign jurisdiction. [bid 

3. So, the administrator of the deceased claimant, acting under letters granted in 
England, only represented the intestate to the extent of these English let- 
ters, and could not be known as a representative in Pennsylvania, Ibid. ; 

4. Two suits, therefore, one in England, between the executor and the adminis- 
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trator of a deceased claimant, acting under English letters, and the other in 
Pennsylvania, between the executor and another administrator of the claim- 
ant, acting under Pennsylvania letters, are suits between diflerent parties. 
And neither the decree nor proceedings in the English suit are competent 
evidence in the American suit. The property in controversy is different in 
the two suits. IJbid. 

. A judgment or decree set up asa bar by plea, or relied on as evidence by 
way of estoppel, to be conclusive, must have been made, — 

1. By a court of competent jurisdiction, upon the same subject-matter. 

2. Between the same parties. 

3. For the same purpose. 

6. On either ground, the evidence in the English suit is incompetent to prove 

any thing with regard to the Pennsylvania assets. Ibid. 

. Although, in cases peculiarly cireumstanced, one jurisdiction administering 
assets may, as matter of comity, transmit them to a foreign jurisdiction, yet 
they cannot be sent to England where a suit is pending in this country for 
the American assets. A deeree of the High Court of Chancery in England, 
purporting to distribute assets so situated, would be treated as void for want 
of jurisdiction. Ibid. 

8. The Cireuit Court of the United States, sitting in Pennsylvania, is bound by 

the same rules which govern the local tribunals of that State, and would re- 
quire a devisee to give security to refund in case a debt should afterwards 
be proved against the testator. Other provisions of the laws of that State 
would also embarrass a court in exercising the comity referred to. Ibid. 

Under the influence of similar laws, the courts of the several States have 

been so much restrained as to render the exercise of comity among each 

other little more than a barren theory. More could not be required between 
the courts of this country and England. Ibid. 

10. There having been no evidence introduced in the English suit to establish 
the heirship of the claimant, the decision of the court there, dismissing the 
bill, is not conclusive as to the title. What effect those proceedings ought 
to have in this country, this court will not now decide. It only decides, 
that the evidence in support of the title is not barred in the Circuit Court of 
Pennsylvania. Ibid. 

11. The judgment of a foreign court upon a question of title cannot preclude a 
claimant from introducing evidence in a second suit, in another country, for 
other property. Such a proposition is not recognized either by the jurispru- 
dence of the United States or of Great Britain; nor is the opinion of this 
court in conflict with the established comity of nations, Ibid. 

CONSTRUCTION OF STATUTES. 

1. There were two statutes of the State of Michigan, both passed on the same 
day, namely, the 12th of April, 1°27. One was “ An Act concerning Deeds 
and Conveyances,” which directed that such deeds or conveyances should 
be recorded in the office of register of probate for the county, or register for 
the city, where such lands, &c., were situated. This act became operative 
from its passage. Beals v. Hale, 37. 

2. Another was “ An Act concerning Mortgages,” which provided “ that every 
mortgage, being proven or acknowledged according to law, may be register- 
ed in the county in which the lands or tenements so mortgaged are situat- 
ed.’ This act did not go into operation until several months after its pas- 
sage. Ibid. 

3. In the case in question, there were two mortgages, both including the same 
property, in the city of Detroit, Wayne county, one of which was recorded 

in the city registry, and the other in the county registry. Ibid. 

. These statutes are not so contrary or repugnant to each other as necessarily 
to imply a contradiction. Both can stand. Ibid. 

. The recording of the prior mortgage in the county registry was sufficient to 
give it validity and priority. bid. 

. Statutes which apparently conflict with each other are to be reconciled, as far 
as may be, on any fair hypothesis, and validity given to each if it can be 
and is necessary to conform to usages under them, or to preserve the titles 
to property undisturbed. Ibid. 

7. The United States have adopted the principle originally established by Eu- 

ropean nations, namely, that the aboriginal tribes of Indians in North Amer- 
ica are not regarded as the owners of the territories which they respectively 
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CONSTRUCTION OF STATUTES. 
occupied. Their country was divided and parcelled out as if it had been 
vacant and unoccupied land. United States v. Rogers, 507. 

8. If the propriety of exercising this power were now an open question, it would 
be one for the law-making and political department of the government, and 
not the judicial. Ibid. 

9. The Indian tribes residing within the territorial limits of the United States 
are subject to their authority, and where the country occupied by them is 
not within the limits of any one of the States, Congress may, by am pun- 
ish any offence committed there, no matter whether the offender be a white 
man or an Indian. Ibid. 

10. The twenty-fifth section of the act of 30th June, 1834, extends the laws of 
the United States over the Indian country, with a proviso that they shall 
not include punishment for “ crimes committed by one Indian against the 
person or property of another Indian.” Ibid. 

11. This exception does not embrace the case of a white man who, at mature 
age, is adopted into an Indian tribe. He is not an “ Indian,” within the 
meaning of the law. Ibid. 

12. The treaty with the Cherokees, concluded at New Echota, in 1835, allows 
the Indian Council to make laws for their own people or such persons as 
have connected themselves with them. But it also provides, that such laws 
shall not be inconsistent with acts of Congress. The act of 1934, therefore, 
controls and explains the treaty. Ibid. 

13. It results from these principles, that a plea set up by a white man, alleging 
that he had been adopted by an Indian tribe, and was not subject to the ju- 
risdiction of the Circuit Court of the United States, is not valid. Tbid. 

14. By a statute of Florida, where suit is brought upon a bond, the plaintiff need 
not prove its execution unless the defendant denies it under oath. It also 
provides that such an instrument may be assigned; that the assignee be- 
comes vested with all the rights of the assignor, and may bring suit in his 
own name. Bradford v. Williams, 576 

15. Under this statute, where a joint and several bond was signed by three oblig- 
ors and made payable to three obligees, one of whom was also one of the 
obligors, and the obligees assigned the bond, the fact that one of the obligors 
was also an obligee, was no valid defence in a suit brought by the assignee 
against the two other obligors. Ibid. 

16. The inability of one of the obligees to sue himself did not impair the vitality 
of the bond, but amounted only to an objection to a recovery in a court of 
law. ‘The assignment, and ability of the assignee to sue in his own name, 
removed this difficulty. Ibid. 

17. The statute of Florida places bonds, as far as respects negotiability and the 
right of the assignee to sue in his own name, upon the same footing as bills 
of exchange and promissory notes. The case, therefore, falls within the 
principle ofa partner drawing a bill upon his house, or making a note in the 
name of the firm, payable to his own order, both of which are valid in the 
hands of a bond fide holder. Ibid. 

CORPORATIONS. 

1. A corporation, created by the laws of another State, ean sue in Alabama upon 
a contract made in that State. Tombighee Rail Road Company v. Kneeland, 

16. 

2. The decision of this court, in 13 Peters, 519, reviewed and confirmed. Ibid. 

COSTS. 

A decree or judgment cannot be entered against the government for costs. Unit- 
ed States v. McLemore, 277. 

DEED. 

See EsEcTMENT. 

DEVISE. ‘ 

1. Under a will which devised land to the son of the testator, and provided that 
the widow should continue in possession and occupation of the premises 
until the son arrived at the age of fifteen years, she was entitled to their 
possession and enjoyment until the time when the child would have reach- 
ed the age of fifteen if he had lived, although he died before that time. Zel- 
ler’s Lessee v. Eckert, 220. 

2. Her possession, therefore, was not adverse to the heirs of the child, during 
that period. Ibid. 
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Money in the hands of a purser, although it may be due to seamen, is not 
liable to an attachment by the creditors of those seamen. Buchanan v. Al- 
exander, 2\). 

A purser cannot be distinguished from any other disbursing agent of the gov- 
ernment; and the rule is general, that, so long as money remains in the 
hands of a disbursing officer, it is as much the money of the United States 
as if it had not been drawn from the treasury. Lbid. 


3. A decision of a State court, sanctioning such an attachment, may be revised 


by this court, under the twenty-fifth section of the Judiciary Act. Ibid 


. The sixty-seventh article of the general regulations of the army, = in 


1x21, recognizes two disbursing officers upon fortifications ; namely, the agent 
of fortifications and the superintending engineer. Where there 1s no agent, 
the superintending engineer can be required to perform his duty for a com- 
pensation which is fixed by the army regulations. The receipt of a sum of 
money by the superintending engineer, and custody of it until it could be 
turned over to the agent, will not justify a charge of two and one half per cent. 
commission. And in case of such a charge, there is no foundation for a 
question of usage to be left to the jury. Gratiot v. United States, 31. 


. In this particular case, the charges made by General Gratiot for collecting 


money (as stated in the sixth, seventh, and eighth items of his account), 
were already included in his charge for disbursing, contained in the second 
item, because when disbursing these sums he was acting as agent for fortifi- 
cations as well as superintending engineer, which duty the department had 
a right to require him to perform at a fixed compensation, which had already 
been allowed. The court below were right in refusing to permit evidence 
in support of these charges to go to the jury, because the oly evidence was 
the transcript, which was not sufficient in law. Ibid. 

The charge of two and one half per cent., as contained in the second item of 
the account, was unauthorized by law, because it consisted either of charges 
of commission upon money which had come into his hands for stoppages, or 
for remittances made to him as disbursing agent, as above described. bid. 


. The charge of a commission of two and one half per cent. for disbursements 


other than those on Forts Monroe and Calhoun, as contained in the third 
item of his account, was a charge for disbursing in the character of superin- 
tending engineer, acting also as agent for fortifications, and is not allowed by 
law. Ibid. 


. The charge for extra official services, as contained in the fourteenth item of 


the account, is the same which this court substantially rejected when this 
case was formerly under consideration, reported in 15 Peters, except the 
charge for superintendence relative to the northern boundary of Ohio. Ex- 
cepting this, the other services were within the ordinary special duties of 
chief engineer; and there being no proof of what these extra official ser- 
vices had been except the account itself, the court below did not err in ex- 
cluding it from the jury. Ibid. 


. * . . . . 
. The charge for extra ofhcial services was against law, because the duties per- 


formed necessarily belonged to the office of chief engineer, and if any ser- 
vices were performed beyond the duties of that office, it was necessary that 
evidence should be introduced to show what had been the chief engineer’s 
personal as well as official agency. Tid. 


10. It was the province of the court below to decide, as matter of law, what were 


11. The army regu 


the duties of the chief engineer, and to judge whether any evidence had 
been introduced tending to show that General Gratiot had performed any 
services not ——— to his station as chief engineer. Ibid. 

ations, under which General Gratiot was removed from West 
Point to Washington, were authorized by law, and his brevet rank did not 
release him from discharging the duties of his commission proper. Ibid. 


DUTIES. 


1. Upon the trial of a cause where goods had been seized upon suspicion of be- 


ing fraudulently imported, and the United States had shown sufficient ground 
for an opinion of the court that probable cause existed for the prosecution, 
and notice had been given to the claimant to produce his books and accounts 
relating to those goods, it was proper for the court to instruct the jury, that, 
if the claimant had withheld the testimony of his accounts and transactions 
with the parties abroad, from whom he received the goods, they were at lib- 
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erty to presume that, if produced, they would have operated unfavorably to 
his cause. Clifton v. The United States, 242. 

2. The doctrine laid down in 2 Evans’s Pothier, 149, cited and approved, name- 
ly, —“ That if the weaker and less satisfactory evidence is given and relied 
on in support of a fact, when it is apparent to the court and jury that proof 
of a more direct and explicit character was within the power of the party, 
the same caution which rejects the secondary evidence will awaken distrust 
and suspicion of the weaker and less satisfactory, and it may well be pre- 
sumed, that if the more perfect exposition had been given, it would have 
laid open deficiences and objections which the more obscure and uncertain 
testimony was intended to conceal.” Ibid. 

3. The principle established in the case of Wood ov. The United States (16 Pe- 
ters, 342) reviewed and confirmed, namely, —“ That if goods are fraudu- 
lently invoiced, they are not exempted from forfeiture by having been ap- 
praised in the ctistom-house at valuations exceeding the prices in the in- 
voices, and delivered to the importers on payment of the duties assessed 
upon such increased valuations.” Ibid. 

4. If the information contains several counts, founded on the following acts, 
namely, the sixty-sixth section of the act of 1799, the fourth section of the 
act of 1530, and the fourteenth section of the act of 1832, the defectiveness 

; of the counts upon the acts of 1830 and 1832 would be no ground for revers- 

ing a judgment of condemnation, provided the count is good which is 
founded upon the act of 1799; because one good count is sufficient to uphold 
a general verdict and judgment. Ibid. 

. The difference between these sections explained. Ibid. 

6. In this case, therefore, it is unnecessary to decide what averments are required 
in counts resting upon the acts of 1830 and 1932, or whether the counts are 
or are not void from generality.  Tbéd. 

7. In the trial of a cause where goods had been seized upon suspicion of being 
fraudulently imported, it was proper to allow to go to the jury, as evidence, 
| appraisements of the goods made either by the official appraisers or appraisers 





7 





acting under an appeal, they being present to verify the papers. ‘The objec- 
tion that the appraisements had not been made in presence of the jury was 
not sutlicient. Buckley v. The United States, 251. 

8. Such papers are documents or public writings, not judicial, and may be used 

as evidence under the rules which regulate all that class of papers. Ibid. 

9. Other invoices of other goods imported by the party are admissible. The 
decision on this point in Wood ov. The United States (16 Peters, 35), 360) 
contirmed.  Lbid. 

It was proper to show, in such a case, that the agent of the claimant had sold 
goods for him at prices which yielded profits, which other persons, engaged 
in the same trade, averred could not fairly have been made in the then state 
of the market. Ibid. 

11. The court is the tribunal to determine, from the evidence, whether or not 

there was probable cause for the seizure. bid. 

12. In order to sustain counts in the information, founded on the acts of 1830 and 
{x32, it is not necessary that they should contain averments of the special 
circumstances of the examination of the goods and detection of the fraud 
under the authority of the collector. The language of the court in Wood's 
case reéxamined, explained, and controlled. Ibid. 

13. The court below was right in instructing the jury, that, under such an infor- 
mation, they were not restricted in the condemnation of the goods to any 


—_ 
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entered goods which they found to be undervalued, but that they might find 
either the whole package or the invoice forfeited, though containing other 
goods correctly valued, provided they should find that such package or in- 


voice had been made up with intent to defraud the revenue. [hid. 

14. Under the act of 1832, the collector had power to direct wool to be appraised, 
for the purpose of ascertaining whether or not it was entitled to be imported 
free from duty ; the exemption depending upon its value not exceeding eight 
cents per pound at the place of exportation. Rankin v. Hoyt, 327. 

15. Although it was necessary for the collector to request the appraisers to act, 
and no such request appears in the record, yet the legal presumption is, that 
the collector and appraisers did their duty, he requesting their action and 
they complying. Ibid. 
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16. And the collector's subsequent adoption of the proceedings of the appraisers 
is tantamount to having requested them. Ibid. 

17. It was the duty of the collector to be guided by such an appraisement, and a 
subsequent verdict of a jury, finding that the value of the wool was under 
eight cents per pound, cannot be considered as rendering his acts illegal. 
Ind. 

1s. The importer had a right to appeal to another board of appraisers, as ge | 
constituted, and if he did not choose to resort to them, he cannot, with much 
grace, afterwards complain that an over-estimate existed. Ibid. 

EJECTMENT. 

1. In an action of ejectment, where two of the plaintiff’s lessors were marfied 
women, and the demise was laid in the declaration to have been on the Ist 
of January, 1815, it was necessary to establish to the satisfaction of the jury, 
that the marriage took place before that day, inasmuch as their husbands 
were stated to have pad the demise. Garrard v. Lessee of Reynolds, 123. 

2. Two depositions, taken in 151%, were given in evidence, one of which stated 
the death of the father of the women to have taken place “ upwards of 
twenty years ago,” and the other “about twenty-eight years ago.” Both 
of the depositions, when enumerating the children of the deceased, men- 
tioned the fact of the marriage, without saying when such marriage took 
place. Ibid. 

3. In giving its instructions to the jury, the court remarked that “ the depositions 
should be favorably construed.” After retiring, the jury returned into 
court and inquired what was meant by the instruction that the “ depositions 
should be favorably construed,” when the court informed them, that 
“where a suit was brought by A. and B. as man and wife, and a witness 
proved them man and wife shortly after the suit was brought, without 
proving the time at which they were intermarried, it might well be inferred 
that they were man and wife when the suit was instituted ; and if there 
was an ambiguity in the deposition of William Rawle (the witness), it was 
in the power of the jury to find that the two femes covert had intermarried 
before the Ist of January, 1815.” Ibid. 

A. The jury were further told, that “the depositions had been referred to the 
court, on a motion, on the part of the defendant, for a nonsuit, for want of 
proof of heirship and intermarriage of the daughters of Reynolds, at the 
date of the demise, 1 January, 1515; and that it seemed to the court that 
William Rawle (the witness), referred to the persons who were the heirs of 
Reynolds at the time of his death, and not at the time the deposition was 
taken, and refused the nonsuit; but the jury were not bound by the con- 
struction given by the court, and could give the deposition any construction 
they saw proper.’ Ibid. 

5. No exception having been taken to the opinion of the court overruling the 
motion for a nonsuit, the question whether, as matter of law,‘there was any 
evidence to be submitted to the jury, going to establish the intermarriage at 
or before the time of the demise laid in the declaration, was not before this 
court. Thid. 

6. And in the submission to the jury of the question of fact, whether or not the 
evidence proved the marriage before that time, there was no interference 
with the province of the jury, or violation of any rule of law, the question 
having been left open for their finding. Ibid. 

7. There was, therefore, no error in the proceedings of the court below. Ibid. 

8. A bond for the conveyance of land does not transfer the legal title, so as to 
serve as a defence in an action of ejectment, and such a bond, when signed 
by married women, neither confers a legal nor equitable right upon the 
obligees. Agricultural Bank of Mississippi et al. v. Rice et al., 225. 

). In order to convey by grant, the party possessing the right must be the grantor, 
and use apt and proper words to convey to the grantee. Tbid. 

10. If, therefore, the title to Jand is in married women, and a deed for the land 
recites the names of the husbands, as grantors, purporting to convey in 
right of their wives, the deed is insufficient to convey the title of the wives. 
Ind. 

11. Nor is such a deed made effective by its being signed and sealed by the wives. 
The interest of the husbands is conveyed by it, but nothing more. Ibid. 

12. A receipt of money, subsequently, by the female grantors, does not pass the 
legal title, nor give efiect to a deed, which, as to them, was utterly void. Ibid. 
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1. Under the statutes of Mississippi, providing for the admission of the evidence 
of a notary public with regard to a protested note, directing the form of pro- 
ceeding which the notary shall pursue, and providing further that justices 
of the peace may, in certain cases, perform the duties of notaries public, it 
was proper to read in evidence the original paper of the acting notary, 
although the record was made out at a time subsequent to that when the 
protest was actually made. Brandon y. Loftus, 127. 

2. Upon the trial of a cause where goods had been seized upon suspicion of 
being fraudulently imported, and the United States had shown sufficient 
ground for an opinion of the court that probable cause existed for the prose- 
cution, and notice had been given to the claimant to produce his books and 
accounts relating to those goods, it was proper for the court to instruct the 
jury, that, if the claimant had withheld the testimony of his accounts and 
transactions with the parties abroad, from whom he received the goods, they 
were at liberty to presume that, if produced, they would have operated unfa- 
vorably to his cause. Clifton v. The United States, 242. 

3. The doctrine laid down in 2 Evans's Pothier, 149, cited and approved, 
namely, — “That if the weaker and less satisfactory evidence is given and 

relied on in support of a fact, when it is apparent to the court and jury that 

proof of a more direct and explicit character was within the power of the 
party, the same caution which rejects the secondary evidence will awaken 
distrust and suspicion of the weaker and less satisfactory, and it may well 
be presumed, that if the more perfect exposition had been given, it would 
have laid open deficiencies and objections which the more obscure and un- 
certain testimony was intended to conceal.” Ibid. 

. The principle established in the case of Wood v. The United States (16 
Peters, 342) reviewed and confirmed, namely, —‘“ That if the goods are 
fraudulently invoiced) they are not exempted from forfeiture by having been 
appraised in the custom-house at valuations exceeding the prices in the in- 
voices, and delivered to the importers on payment of the duties assessed 
upon such increased valuations. Ibid. 

. In the trial of a cause where goods had been seized upon suspicion of being 
fraudulently imported, it was proper to allow to go to the jury, as evidence, 
appraisements of the goods, made either by the official appraisers or ap- 

raisers acting under an appeal, they being present to verify the papers. 
The objection that the appraisements had not been made in presence of the 
jury was not suflicient. Buckley v. The United States, 251. 

. Such papers are documents or public writings, not judicial, and may be used 
as evidence, under the rules which regulate all that class of papers. Ibid. 

. Other invoices of other goods imported by the party are oP om aoe The 
decision on this point in Wood v. The United States (16 Peters, 359, 360) 
confirmed. Ibid. 

. It was proper to show, in such a case, that the agent of the claimant had sold 
goods for him at prices which yielded profits, which other persons, engaged 
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) in the same trade, averred could not fairly have been made in the then state 
; of the market. Jbid. 
9. The court is the tribunal to determine, from the evidence, whether or not 


there was probable cause for the seizure. Ibid. 
10. If the notarial protest does not set forth the fact that the bill was presented to 
the drawee, it cannot be read in evidence to the jury. Musson v. Lake, 262. 
11. In an action brought by the indorsee against the indorser of a promissory note, 
which had been deposited in a bank for collection, the notary public who 
made the protest is a competent witness, although he has given bond to the 


| bank for the faithful performance of his duty. Cookendorfer v. Preston, 317. 
12. He is also competent to testify as to his usual practice. Ibid. : 
13. Although evidence is not admissible to show that usage was in fact different 


from that which it was established to be by judicial decisions, yet it may be 
shown that it was subsequently changed. [bid. 

14. The statutes of Alabama require the negotiability and character of bills of 
exchange, foreign and inland, and promissory notes, payable in bank, to be 
governed by the general commercial law. Smyth v. Strader et al., 404. 

, 15. If a partner draws notes in the name of the firm, payable to himself, and then 

indorses them to a third party for a personal and not a partnership consider- 

ation, the first indorsee cannot maintain an action upon them against the 
firm, if he knew that the notes were ante-dated. Ibid. 
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16. But if the first indorsee passes them away to a second indorsee before the ma- 
turity of the notes, in the due course of business, and the second indorsee 
has no knowledge of the circumstances of their execution and first indorse- 
ment, he may be entitled to recover against the firm, although the partner 
who drew the notes committed a fraud by ante-dating them.  /bid. 

17. Butif the second indorsee received the notes after their maturity, or out of 
the ordinary course of business, or under circumstances which authorize an 
inference that he had knowledge of the fraud in their execution or first in- 
dorsement, he cannot recover. Ibid. 


18. These things are matters of evidence for the jury. Ibid. 
19. Evidence is admissible to show that, in an account current between the first 


and second indorsee, no eredit was given in it for the notes when they were 
passed from the first to the second indorsee. Ibid. 

20. So, evidence of drawing and re-drawing between the first and second in- 
dorsee, alluded to in the account current, is admissible. Ibid. 

21. The testimony of one of the partners, offered for the purpose of proving the 
fraud committed by the drawer of the notes, is not admissible. This court 
again recognizes the rule upon this subject established in the case of Hen- 
derson vr. Anderson, 3 Howard, 73. Ibid. 

22. The partner offered as a witness was a party upon the record, and thus, also, 
disqualified. Ibid. 

EXECUTION. 

1. In cases of conflicting executions issued out of the federal and state courts, a 
priority is given to that under which there is an actual seizure of the prop- 
erty first. Brown v. Clarke, 4. 

2. Although, by the law of Alabama, where an execution has issued during the 
lifetime of a defendant, but has not been actually levied, an alias or pluries 
may go after his death, and the personal estate of the deceased atid upon 
and sold to satisfy the judgment, yet this is not so with respect to the real 
estate. Erwin’s Lessee v. Dundas, 58. 

3. By the common law, the writ of fieri facias had relation back to its teste, and 
if the execution was tested during the lifetime of a deceased defendant, it 
might be taken out and levied upon his goods and chattels after his death. 
Ihid. 

4. But if an execution issues and bears teste after the death of the defendant, it 
is irregular and void, and cannot be enforced against either the real or per- 
sonal property of the defendant. The judgment must first be revived 
against the heirs or devisees in the one case, or personal representatives in 
the other. Jhid. 

5. Such is the settled law where there is but one defendant. Ibid. 

6. Where there are two defendants, one of whom has died, the judgment cannot 
be enforced by execution against the real estate of the survivor alone ; and 
as it has to issue against the real estate of both, the real estate of the des 
ceased is protected by the same law which would govern the case if he had 
been the sole defendant. The judgment must be revived by scire fucias. 
Ibid. 

7. Before and since the Statute of Westminster 2d (which subjected lands to an 
elegit), a judgment against two defendants survived against the personal es- 
tate of the survivor, and execution could be taken out against him, within a 
year, without a scire facias. Ibid. 

8. But before the real estate of the deceased can be subjected to execution, the 
judgment, which does not survive as to the real estate, must be revived 
against the surviving defendant, and against the heirs, devisees, and terre- 
tenants of the deceased. Ibid. 

9. The interest of new parties would otherwise be liable to be suddenly di- 
vested without notice. Ibid. 


EXECUTORS AND ADMINISTRATORS. 

1. The decision of this court in the case of Price x. Sessions (3 Howard, 624) 
reviewed and confirmed. Paige v. Sessions, 122. 

2. Where a person domiciled in England died, leaving property both in England 
and Pennsylvania, and the executor took out letters testamentary in both 
countries, in a suit in England against the executor by the administrator of a 
deceased claimant, the parties were restricted to the limits of the country to 
which their letters extended. Aspden v. Nixon, 467. 
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EXECUTORS AND ADMINISTRATORS. 

3. The executor could not rightfully transmit the Pennsylvania assets to be dis- 

tributed by a foreign jurisdiction. bid. 

4. So, the administrator of the deceased claimant, acting under letters granted in 
England, only represented the intestate to the extent of these English let- 
ters, and could not be known as a representative in Pennsylvania. Jbid. 

5. Two suits, therefore, one in England, between the executor and the adminis- 
trator of a deceased claimant, acting under English letters, and the other in 
Pennsylvania, between the executor and another administrator of the claim- 
ant, acting under Pennsylvania letters, are suits between different parties. 
And neither the decree nor proceedings in the English suit are competent 
evidence in the American suit. The property in controversy is different in 
the two suits. Ibid. 

6. A judgment or decree set up asa bar by plea, or relied on as evidence by 
way of estoppel, to be conclusive, must have been made, — 

1. By a court of competent jurisdiction, upon the same subject-matter. 
2. Between the same parties. 
3. For the same purpose. 

7. On either ground, the evidence in the English suit is incompetent to prove any 

thing with regard to the Pennsylvania assets. Ibid. 

. Although, in cases peculiarly circumstanced, one jurisdiction administering 
assets may, as matter of comity, transinit them to a foreign jurisdiction, yet 
they cannot be sent to England where a suit is pending in this country for 
the American asssets. A decree of the High Court of Chancery in Eng- 
land, purporting to distribute assets so situated, would be treated as void for 
want of jurisdiction. bid. 

9. The Circuit Court of the United States, sitting in Pennsylvania, is bound by 
the same rules which govern the local tribunals of that State, and would re- 
quire a devisee to give security to refund in case a debt should afterwards 
be proved against the testator. Other provisions of the laws of that State 
would also embarrass a court in exercising the comity referred to. Ibid. 

10. Under the influence of similar laws, the courts of the several States have 
been so much restrained as to render the exercise of comity among each 
other little more than a barren theory. More could not be required between 
the courts of this country and England. Ibid. 

- There having been no evidence introduced in the English suit to establish 
the heirship of the claimant, the decision of the court there, dismissing the 
bill, is not conclusive as to the title. What effect those proceedings ought to 
have in this country, this court will not now decide. It only decides, that 
the evidence in support of the title is not barred in the Circuit Court of 
Pennsylvania. Ibid. 

12. The judgment of a foreign court upon a question of title cannot preclude a 
claimant from introducing evidence in a second suit, in another country, for 
other property. Such a proposition is not recognized either by the juris- 
prudence of the United States or of Great Britain; nor is the opinion of 
this court in conflict with the established comity of nations. Tbid. 

13. A person cannot legally purchase on his own account that which his duty or 
trust requires him to sell on account of another, nor purchase on account of 
another that which he sells on his own account. He is not allowed to unite 
the two opposite characters of buyer and seller. Michoud v. Girod, 503. 

14. A purchase, per interpositam personam, by a trustee or agent, of the particu- 
lar property of which he has the sale, or in which he represents another, 
whether he has an interest in it or not, carries fraud on the face of it. Ibid. 

15. This rule applies to a purchase by executors, at open sale, although they 
were empowered by the will to sell the estate of their testator for the bene- 
fit of heirs and legatees, a part of which heirs and legatees they themselves 
were. Ibid. 

16. A purchase so made by executors will be set aside. Ibid. 

17. The decisions of the courts of several States, upon this subject, examined 
and remarked upon. Ibid. . 

18. Relaxations of this rule of the civil law, which were made in some countries 
of Europe, were not adopted by the Spanish law, and of course never reach- 
ed Louisiana. Nor were those relaxations carried so far as to allow a testa- 
mentary or dative executor to buy the property which he was appointed to 
administer. Ibid. 
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19. The maxims and qualifications of the civil law, upon this point, examined. 
Ibid. 

20. Although courts of equity generally adopt the statutes of limitation, yet, in a 
case of actual fraud, they will grant relief within the lifetime of either of the 
— upon whom the fraud is proved, or within thirty years after it has 

ween discovered or become known to the party whose rights are afiected by 
it lbid. 

21. Within what time a constructive trust will be barred must depend upon the 
circumstances of the case, and these are always examinable. Ibid. 

22. Acquittances given to an executor, without a full knowledge of all the cireum- 
stances, Where such information had been withheld by the executor, and 
menaces and promises thrown out to prevent inquiry, are not binding. Ibid. 

FEMES COVERT. 

1. A bond for the conveyance of land does not transfer the legal title, so as to 
serve as a defence in an action of ejectment, and such a bond, when signed 
by married women, neither confers a legal nor equitable right upon the ob- 
ligees. dgricultural Bank of Mississippi et al. v. Rice et al., 225. 

. In order to convey by grant, the party possessing the right must be the grant- 
or, aud use apt and proper words to convey to the grantee. Ibid. 

If, therefore, the title to land is in married women, and a deed for the land 
recites the names of the husbands, as grantors, purporting to convey in right 
of their wives, the deed is insufficient to convey the title of the wives. 
Ibid. 

Nor is such a deed made effective by its being signed and sealed by the wives. 
The interest of the husbands is conveyed by it, but nothing more. Ibid. 

A receipt of money, subsequently, by the female grantors, does not pass the 
legal title, nor give effect to a deed, which, as to them, was utterly void. 
Ibid. 

FORTHCOMING BOND. 

See JuDGMENT. 

INSURANCE. 

1. A policy of insurance contained a stipulation, that if the insured then had, or 
Ranson should have, any other insurance upon the same property, notice 

thereof should be given to the company, and the same indorsed upon the 

policy, or otherwise acknowledged by the company in writing, in default of 
which the policy should cease. Carpenter v. Providence Washington Insur- 

ance Company, 125. 

A bill was filed in equity by the insured, alleging that notice was given to the 
insurance company, and praying that the company might be compe!led to 
indorse the notice upon the policy, or otherwise acknowledge the same in 
writing. Thid. 

3. When the answer of the company, sworn to by the then president, denies the 
reception of the notice, to the best of his knowledge and belief, the question 
becomes one of fact and of law; of fact, whether the evidence offered by 
the complainant is sufficient to sustain the allegation ; and of law, whether, 
if so, this court can compel the company to acknowledge it. Ibid. 

The answer being responsive to the Th and denying the allegation, under 
oath, the general rule is, that the allegation must be proved, not ouly by the 
testimony of one witness, but by some additional evidence. Jbid. 

5. Several qualifications and limitations of this rule examined. Ibid. 

6. The circumstances of this case are such that the general rule applies.  Tbid. 

7. Two witnesses are produced, by the complainant to prove the notice, but 
neither of them swears positively to it, and the circumstances of the case 
do not strengthen their testimony. [bid. 

8. The rules by which parties are sometimes allowed to introduce parol evidence 
with reference to a written contract do not apply to this case, where the 
parol proof is offered by the complainant, seeking to show a fact which, if 
true, would establish a breach of duty in the defendants, happening after 
the original contract wasmade. Ibid. 

9. The question of law which would arise if the notice were sufficiently proved 
by the complainant need not be decided in this case. Ibid. 

JUDGMENT. 

J. By the law of Mississippi, a judgment is a lien upon personal as well as real 
estate from the time of its rendition. Brown v. Clarke, 4. 


ie) 


5 
ia) 


> 


on 


9 
~ 


» 


























INDEX. 731 
JUDGMENT. 


2. Where there has been a judgment, an execution levied upon personal prop- 
erty, and a forthcoming bond, the property levied upon is released by the 
bond, and the lien of the judgment destroyed. Ibid. 

. If, therefore, after this, another judgment be entered against the original de- 
fendant, this second judgment is alien upon the property which has been 
released by the bond. Ibid. 

- The lien thus acquired by the second judgment is not destroyed by subse- 
quently quashing the forthcoming bond. ‘The effect of such quashing is not 

to revive the first judgment, and thus restore the lien which was superseded 

by the execution of the bond. Ibid. 

If the forthcoming bond had been shown to have been void ab initio, the re- 
sult would be different. Ibid. 

. Where there are two defendants, one of whom has died, the judgment cannot 
be enforced by execution against the real estate of the survivor alone ; and 
as it has to issue against the real estate of both, the real estate of the deceas- 
ed is protected by the same law which would govern the case if he had been 
the sole defendant. The judgment must be revived by scire facias. Er- 
win's Lessee v. Dundas, 5%. 

7. Before and since the Statute of Westminster 2d (which subjected lands to an 

elegit), a judgment against two defendants survived against the personal es- 

tate of the survivor, and execution could be taken out against him, within a 

year, without a scire facias. Ibid. 

But before the real estate of the deceased can be subjected to execution, the 
judgment, which does not survive as to the real estate, must be revived 
against the surviving defendant, and against the heirs, devisees, and terre- 
tenants of the deceased. Ibid. 

9, The interest of new parties would otherwise be liable to be suddenly divested 

without notice. Ibid. 

JURISDICTION. 

See Practice. 

1. It was the province of the court below to decide, as matter of law, what were 
the duties of the chief engineer, and to judge whether any evidence had been 
introduced tending to show that General Gratiot had performed any servi- 
ces not appertaining to his station as chief engineer. Gratiot v. United 
States, =1. 

. The jurisdiction of this court, when a case is brought up from a state court 
under the twenty-fifth section of the judiciary act, does not extend to ques- 
tions of evidence ruled by that court, unless it is sought to give such evi- 
dence effect for other purposes over which this court has jurisdiction. 
Mackay et al. v. Dillon, 421. 

3. The second section of the act of the 29th of May, 1330, providing, that “ if two 

or more persons be settled upon the same quarter-section, the same may be 
divided between the two first actual settlers, if by a north and south, or east 
and west, line the settlement or improvement of each can be included in a 
half-quarter-section,”’ refers only to tracts of land containing one hundred 
and sixty acres, and does not operate upon one containing only one hundred 
and thirty-three acres. Dorenes v. Scott, 500 

- Therefore, where tenants in common of a tract of one hundred and thirty- 
three acres applied to a state court for a partition under the above act, the 

judgment of that court cannot be reviewed by this court, when brought up 

by writ of error under the twenty-fifth section of the judiciary act, because 
the right asserted does not arise under an act of Congress. Ibid. 

The writ of error must be dismissed. Tbid. 

» The United States have adopted the principle originally established by Euro- 
pean nations, namely, that the aboriginal tribes of Indians in North Ameri- 
ca are not regarded as the owners of the territories which they respectively 
occupied. Their country was divided and parcelled out as if it had been 
vacant and unoecupied land. United States v. Rogers, 507. 

. If the propriety of exercising this power were now an open question, it would 
be one for the law-making and political department of the government, and 
not the judicial.  Thid. 

. The Indian tribes residing within the territorial limits of the United States 
are subject to their authority, and where the country occupied by them is 
not within the limits of any one of the States, Congress may, by law, pun- 
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JURISDICTION. 
ish any offence committed there, no matter whether the offender be a white 
man or an Indian. Ibid. 

9. The twenty-fifth section of the act of 30th June, 1834, extends the laws of 
the United States over the Indian country, with a proviso that they shall 
not include punishment for “ crimes committed by one Indian against the 
yerson or property of another Indian.” Ibid. 

10. This exception does not embrace the case of a white man who, at mature 
age, is adopted into an Indian tribe. He is not an “ Indian,” within the 
meaning of the law. Ibid. 

. The treaty with the Cherokees, concluded at New Echota, in 1535, allows 
the Indian Council to make laws for their own people or such persons as 
have connected themselves with them. But it also provides, that such laws 
shall not be inconsistent with acts of Congress. ‘The act of 1034, therefore, 
controls and explains the treaty. Jbid. 

. It results from these principles, that a plea set up by a white man, alleging 
that he had been adopted by an Indian tribe, and was not subject to the ju- 
risdiction of the Circuit Court of the United States, is not valid. Jbid. 

LANDS PUBLIC. 

1. The holder of a register’s certificate of the purchase of a lot in the town of 
Dubuque, lawfully acquired, and issued by the register under the two acts of 
2d July, 1836, and 3d March, 1837, has such an equitable estate in the lot, 
before the issuing of a patent, as will subject the lot to sale under execution 
under the statute of lowa. Levi v. Thompson, 17. 

. The doctrine established in the case of Carroll v. Safford, 3 Howard, 441, re- 
viewed and confirmed. Ibid. 

. The decision of a state court upon the merits of a controversy between two 
yarties, one of whom had sold, and the other purchased, an interest in 
a8 which, it was thought, could be acquired as Indian reservations under 
a treaty with the United States, cannot be reviewed by this court under the 
twenty-fifth section of the Judiciary Act. Maney v. Porter, 55. 

. The party against whom the state court decided, instead of setting up an in- 
terest under the treaty, expressly averred that no rights had been obtained. 
Ibid. 
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5. In such a case, this court has no jurisdiction. Ibid. 
6. Under the former government of Louisiana, the regulations of O'Reilly Gay- 


oso, and Morales recognized the equitable claim of the owners of tracts of 
land fronting on rivers, &c., to a portion of the public lands which were back 
of them, and after the cession, the United States did so also. Jourdan et al. 
v. Barrett et al., 169. 

7. The act of Congress passed on the 3d of March, 1811 (Little & Brown's 
ed. 662), extended to the front owner a preference to enter the land behind 
him. That act also provided, that where, owing to a bend in the river, each 
claimant could not obtain a tract equal in quantity to the tract already owned 
by him, the principal deputy surveyor of each district, under the superin- 
tendence of the surveyor of the public lands south of the State of Tennes- 
see, should divide the vacant land amongst the claimants in such manner as 
to him might seem most equitable. Tbid. 

. The act of March 2d, 1805, had extended the power of the surveyor of lands 
south of Tennessee over the Territory of Orleans, and the act of April 27th, 

1806, had directed him to + a two principal deputies, one for each dis- 
trict of the Territory of Orleans. Ibid. 

The act of March 3d, 1831, directed the appointment of a surveyor-general of 

public lands in Louisiana, after the Ist of May, 1831. Ibid. 

10. In March, 1832, therefore, the surveyor of public lands, south of Tennessee, 
had no power to prove asurvey. Ibid. 

11. The act of 1811 reserved for the public all such back lands as were not cor- 
rectly taken up under that act by the proprietors of river-fronts ; and those 
who did not enter their claims in time did not lose whatever equity they 
may have had before the passage of the act. hid. ; 

. An unauthorized survey by one of the claimants did not confer upon him any 
additional rights. hid. 

13. In executing the acts of 1820 and 1832, claimants were allowed to pay for the 
largest amount which they claimed, but the precise amount due on the exact 
quantity of land to which they were entitled could not appear until the final 
survey. Ibid. 
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LANDS PUBLIC. 

14. When the Jand was laid out into ranges, townships, &c., the survey of town- 
ship No. 11, approved by H. 8. Williams, surveyor-general of Louisiana, 
settled the rights of parties in that township. Ibid. 

15. A possession of any part of these back lands, anterior to this survey, cannot 
be set up as a defence under the laws of Louisiana, because the the be- 
Jonged to the United States, and those persons in possession were trespassers. 
Ibid. —_ 

16. Under the act of 1805, providing for the appointment of commissioners to ex- 
amine and decide on certain claims to land, and the act of 1812, confirming 
those claims, Congress did not intend to adopt the boundary lines of the 
claims according to the surveys which had been laid before the commission- 
ers ; nor adopt, for any purpose, the evidence which had been presented to 
the board. Mackay et al. v. Dillon, 421. 

17. A decision of the court below, cutting off all proof of the correctness or in- 
correctness of such surveys, was therefore erroneous. Ibid. 

18. A survey, made at the instance of the inhabitants of St. Louis, for the pur- 
pose of presenting their claim to commons, in due form, to the board of com- 
missioners, was in its nature a private survey, not binding on the United 
States, and having no binding influence on the title of subsequent litigants. 
Ibid. 

19. A private survey of land, claimed under an old Spanish concession and_pre- 
sented to the board of commissioners appointed under the act of 1805, is not 
conclusive against the party presenting it to show the boundaries of the 
claim, but is proper evidence to go to the jury, who are to decide upon its 
limits. Les Bois v. Bramell, 449. 

20. Under the acts of 1224, 1826, and 1828, the District Court of Missouri was au- 
thorized to receive petitions of claimants to land, until the 26th of May, 
1829. In 1831, when claims which had not been presented were standin 
under a bar, Congress confirmed tlfe title of the inhabitants of the town of 
St. Louis to the adjacent commons. ‘This act was valid, unless the opposing 
claimant then possessed a vested interest which was protected by the Louis 
iana treaty. Ibid. 

21. By the third article of that treaty, the inhabitants were to be protected in their 

property. Tbid. 

22. But land held under a concession and survey was not finally severed from the 
royal domain and converted into private property. Ibid. 

23. The power of granting the public domain was in Morales, who resided in New 
Orleans. His regulations were in force in Upper Louisiana, and by them the 
title to land held under a concession and survey was not perfected until rati- 
fied by him and a final grant issued. Ibid. 

24. This power was in a great degree a political power, and, by the treaty, the 
United States assumed the same exclusive right to deal with the title, in 
their political and sovereign capacity. The courts of justice cannot, with- 
out legislation, execute the power, because the holder of an incomplete title 
has no standing in court. [bid. 

25. A confirmatory act, passed by Congress in 1836, does not reach back to the 
original concession, and exclude grants of the same land made in the inter- 
mediate time, either by Congress itself, or a board of commissioners, or the 
District Court, acting under its authority. Jbid. 

26. In the act of 1836, Congress had in view the situation of persons whose titles 
were, by that act, confirmed to lands which had been previously granted to 
others, and, in order to meet the case, provided that such confirmed claim- 
ants might take up, elsewhere, an amount of public land equal to that which 
they lost. Ibid. 

27. The confirmatory act of 1836, must, therefore be construed to exclude the 
commons which had been granted, by previous acts, to the town of St. Louis. 
Ibid. 

28. These acts, and a survey by the proper public officer in 1832, placed the title 
, _of the town in the same condition as if a patent had been issued. Ibid. 
29. The second section of the act of the 29th of May, 1830, providing, that “if 

two or more persons be settled upon the same quarter-section, the same may 

be divided between the two first actual settlers, if by a north and south, or 

east and west, line the settlement or improvement of eal can be included 

in a half-quarter-section,” refers only to tracts of land containing one hun- 
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dred and sixty acres, and does not operate upon one containing only one 
hundred and thisty-three acres. Downes v. Scott, SW. 

30. Therefore, where tenants in common of a tract of one hundred and thirty- 

three acres applied to a state court for a partition under the above act, the 

judgment of that court cannot be reviewed by this court, when brought up 

by writ of error under the twenty-fifth section of the judiciary act, because 
the right asserted does not arise under an act of Congress. Ibid. 

31. The writ of error must be dismissed. Ibid. 


LEX LOCI CONTRACTUS. 
See CommerciaL Law. 


LIMITATION. 

1. Where the original possession by the holder of land is in privity with the 
title of the rightful owner, in order to enable such holder to avail himself 
of the statute of limitations, nothing short of an open and explicit disavowal 
and disclaimer of holding under that title, and assertion of title in himself 
brought home to the other party, will satisfy the law. Zeller’s Lessee v. 
Eckert, 239. 

The burden of proof is on the holder to establish such a change in the char- 

acter of the possession. Ibid. 

. The statute does not begin to run until the possession becomes tortious and 
wrongful by the disloyal acts of the tenant, which must be open, continued, 
and notorious, so as to preclude all doubt as to the character of the holding, 
or the want of ieosiclan on the part of the owners. Ibid. 

. In this case there was evidence enough given upon this point to authorize the 
court below to submit the question of adverse possession to the jury, and 
advise them that a foundation was laid upon which they might presume a 
grant for the purpose of quieting the title. Ibid. 

. Although courts of equity generally adopt the statutes of limitation, yet, in a 
case of actual fraud, they will grant relief within the lifetime of either of the 
“pee upon whom the fraud is proved, or within thirty years afier it has 

een discovered or become known to the party whose rights are affected by 
it. Michoud v. Girod, 503. 

6. Within what time a constructive trust will be barred must depend upon the 

circumstances of the case, and these are always examinable. Jbid. 

MARSHAL. 

Ser Practice. 
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1. A bill in chancery which recites, that the complainants had recovered a judg- 
ment at law in a court of the United States, upon which an execution had 
issued and been levied upon certain property by the marshal ; that another 
person, claiming to hold the property levied upon by virtue of some fraudulent 
deed of trust, had obtained a process from a state court, by which the sheriff 
had taken the property out of the hands of the marshal ; and praying that 
the property might be sold, cannot be sustained. Knoz v. Smith, 208. 

2. If the object had been to set aside the deed of trust as fraudulent, the fraud, 
with the facts connected with it, should have been alleged in the bill. Ibid. 

3. There exists a plain remedy at law. The marshal might have brought tres- 
pass against the sheriff, or applied to the court of the United States for an 
attachment. Ibid. 

MASSACHUSETTS. 
See Bounparies oF States. 
MORTGAGES. 

1. There were two statutes of the State of Michigan, both passed on the same 
day, namely, the 12th of April, 1827. One was ‘*An Act concerning 
Deeds and Conveyances,”’ which directed that such deeds or conveyances 
should be recorded in the office of register of probate for the county, or 
register for the city, where such lands, &c., were situated. This act became 
operative from its passage. Beals v. Hale, 37. 

2. Another was “ An Act concerning Mortgages,’ which provided “that every 
mortgage, being proven or acknowledged according to law, may be regis- 
tered in the county in which the lands or tenements so mortgaged are situ- 
ated.” This act did not go into operation until several months after its 
passage. Ibid. 

3. In the case in question, there were two mortgages, both including the same 
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MORTGAGES. 
property, in the city of Detroit, Wayne county, one of which was recorded 
in the city registry, and the other in the county registry. Ibid. 

4. These statutes are not so contrary or repugnant to each other as necessarily to 
imply a contradiction. Both can stand. Ibid. 

5. The recording of the prior mortgage in the county registry was sufficient to 
give it validity and priority. /bid. 

6. Statutes which —— conflict with each other are to be reconciled, as far 
as may be, on any fair hypothesis, and validity given to each if it can be and 
is necessary to conform to usages under them, or to preserve the titles to 
property undisturbed. Ibid. 

PATENTS. 

1. Where a defective patent had been surrendered, and a new one taken out, 
and the patentee brought an action for a violation of his patent right, layin 
the infringement at a date subsequent to that of the renewed patent, me 
of the use of the thing patented during the interval between the original 
and renewed patents will not defeat the action. Stimpson v. West Chester 
Railroad Company, 380. 

2. The seventh section of the act of March 3, 1839, has exclusive reference to 
an original application for a patent, and not to a renewal of it. Ibid. 

3. An original patent being destroyed by the burning of the patent-office, and 
the only record of the specifications being a publication in the Franklin 
Journal, the claim is net limited by that publication, because the whole of 
the specifications are not set forth in it. Ibid. 

4. Whether a renewed patent, after a surrender of a defective one, is substan- 
tially for a different invention, is a question for the jury, and not for the 
court. Ibid. 

. As the thirteenth section of the act of 1836 provides for the renewal of a 
patent, where it shall be “ inoperative or invalid by reason of a defective 
or insufficient description or specification,” “if the error shall have arisen 
by inadvertence, accident, or mistake, and without any fraudulent or de- 
ceptive intention,” the fact of the granting of the renewed patent closes all 
inquiry into the existence of inadvertence, accident, or mistake, and leaves 
open only the question of fraud for the jury. Thid. 

6. The eighteenth section of the patent act of 1836 authorized the extension 
of a patent, on the application of the executor or administrator of a deceased 
patentee. Wilson v. Rousseau, 640. 

7. Such an extension does not inure to the benefit of assignees under the 
original patent, but to the benefit of the administrator (when granted to 
an administrator), in his capacity as such. But those assignees who were 
in the use of the patented machine at the time of the renewal have still a 
right to use it. Ibid. 

8. The extension could be applied for and obtained by the administrator, although 
the original patentee had, in his lifetime, disposed of all his interest in 
the then existing patent. Such sale did not carry any thing beyond the 
term of the original patent. Ibid. 

. A covenant by the patentee, made prior to the law authorizing extensions, 
that the covenantee should have the benefit of any improvement in the 
machinery, or alteration or renewal of the patent, did not include the exten- 
sion by an administrator, under the act of 1836. It must be construed to 
include only renewals obtained upon the surrender of a patent on account 
of a defective specification. Parties to contracts look to established and 
general laws, and not to special acts of Congress. Ibid. 

10. A plaintiff, therefore, who claims under an assignment from the administrator, 

can maintain a suit against a person who claims under the covenant. Ibid, 

11. An assignee of an exclusive right to use two machines within a particular 
district can maintain an action for an infringement of the patent within that 

district, even against the patentee. Ibid. 

2. In the case of Woodworth’s planing-machine, the patent granted to the ad- 
ministrator was founded upon a sufficient specification and proper drawings, 
and is valid. Ibid. 

13. The decision of the Board of Commissioners, to whom the question of re- 
newal is referred, by the act of 1836, is not conclusive upon the question 
of their jurisdiction to act in a given case. Ibid. 

14. The Commissioner of Patents can lawfully receive a surrender of letters 
patent for a defective specification, and issue new letters patent upon an 
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amended specification, after the expiration of the term for which the original 
patent was granted, and pending the existence of an extended term of seven 
years. Such surrender and renewal may be made at any time during such 
extended term. Ibid. 

15. The decision of the court in the preceding case of Wilson v. Rousseau et 
al., namely, that when a patent is renewed under the act of 1°36, an 
assignee under the old patent has a right to continue the use of the pa- 
tented machine, but not to vend others, again aflirmed Simpson v. Wilson, 
709. 

16. An assignment of an exclusive right to use a machine, and to vend the 
same to others for use, within a specified territory, authorizes the assignee 
to vend elsewhere, out of the said territory, the product of said machine. 
Ibid. 

17. The restriction upon the assignee is only that he shall use the machine within 
the specified territory. ‘There is none as to the sale of the product. Ibid. 

18. The decision of the court in the two preceding cases, namely, that where a 
yatent is renewed under the act of 1536, an assignee under the old patent 
is a right to continue the use of the machine which he is using at the time 
of the renewal, again affirmed. Wilson v. Turner, 712. 

19. An objection to the validity of Woodworth’s patent for a planing-machine, 
namely, that he was not the first and original inventer thereof, is not 
sustained by the evidence offered in this case. Woodworth v. Wilson, 712. 

20. Nor is the ejection well founded, that the specifications accompanying the 
application for a patent are not sufficiently full and explicit, so as to ena- 
ble a mechanic of ordinary skill to build a machine. Ibid. 

21. An assignee of the exclusive right to use ten machines within the city of 
Louisville, or ten miles round, may join his assignor with him in a suit for a 
violation of the patent right, under the circumstances of this case. Ibid. 

PLEAS AND PLEADINGS. 

1. This court can notice a material and incurable defect in the pleadings and 
verdict, as they are represented in the record to have existed in the court 
below, although such defect is not noticed in the bill of exceptions, nor sug- 

ested by the counsel in argument here. Garland v. Davis, 131. 

2. When a declaration sounds in tort and the plea is “ non-assumpsit,’ such a 
plea would be bad, on demurrer. If not demurred to, and the case goes to 
trial (the issue and verdict following the plea), the defect is so material that 
it is not cured by verdict, under the statute of jeofails. Ibid. 

3. Bad pleas, which are cured by verdict, are those which, although they would 
be Dad on demurrer because wrong in form, yet still contain enough of sub- 
stance to put in issue all the material parts of the declaration. Ibid. 

4. The provision by Congress, in relation to amendments, which is found in the 
32d section of the Judiciary Act of 1789, is similar to that of 32 Hen. 8, 
but certainly not broader. [bid. ° 

5. The issue was an immaterial issue. Ibid. 

6. The opinion of this court in Patterson v. The United States, 2 Wheaton, 221, 
reviewed and reaflirmed, namely, — “* Whether the jury find a general or a 

special verdict, it is their duty to decide the very point in issue, and although 

the court in which it is tried may give form to a general finding, so as to 
make it harmonize with the issue, yet if it appear to that court, or to the 

— court, that the finding is different from the issue, or is confined 

only to a part of the matter in issue, no judgment can be rendered on the 
verdict.” Ibid. 

7. This principle applies equally to a plea varying from the substance of the 
declaration. Ibid. 

8. In this case, the verdict does not find any of the misfeasance charged upon 
the defendant. Ibid. 

9. If the merits of the case were passed upon in the court below, it was illegally 
done, because no evidence was competent except such as related to the 
yromise described in the declaration. /bid. 

10. This court abstains from awarding a repleader, for the reasons stated in the 
opinion, but remands the case so that the pleadings may be amended. Ibid. 

11. Where a count in a declaration is defective on account of dates being left 
blank, but the party has pleaded and gone to trial, the presumption is that 
the proof meee the defect. Stockton et al. v. Bishop, 155. 

12. In an action on the case for injury sustained by the oversetting of a stage- 
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PLEAS AND PLEADINGS. 
coach, although the declaration does not set out the payment of any passage 
money, nor any promise or undertaking on the part of the defendants to 
carry the plaintiff safely, yet if it states that the plaintiff became a passenger 
for certain rewards to the defendants, and thereupon it was their duty to use 
due and proper care that the plaintiff should be safely conveyed, and if the 
breach was well assigned, and the cause went on to plea, issue, trial, and 
verdict, the defect in the declaration is cured by the 30d section of the Judi- 
ciary Act of 1739. Ibid. 

13. The “right of the cause and matter in law” being with the plaintiff in the 
court below, the judgment of that court must be affirmed. Ibid. 

14. If the information contains several counts, founded on the following acts, 
namely, the sixty-sixth section of the act of 1799, the fourth section of the 
act of 1830, and the fourteenth section of the act of 1832, the defectiveness 
of the counts upon the acts of 1830 and 1832 would be no ground for re- 
versing a judgment of condemnation, provided the count is good which is 
founded upon the act of 1799; because one good count is sufficient to 
uphold a general verdict and judgment. Clifton v. The United States, 242. 
15. The difference between these sections explained. Ibid. 

16. In this case, therefore, it is unnecessary to decide what averments are re- 
quired in counts resting upon the acts of 1830 and 1832, or whether the 
counts are or are not void from generality. bid. 

17. In order to sustain counts in the information, founded on the acts of 1830 and 
1832, it is not necessary that they should contain averments of the special 
circumstances of the examination of the goods and detection of the fraud 
under the authority of the collector. The language of the court in Wood's 
case reéxamined, explained, and controlled. Buckley v. The United States, 
251. 

18. The court below was right in instructing the jury, that, under such an infor- 
mation, they were not restricted in the condemnation of the goods to any 
entered goods which they found to be undervalued, but that they might find 
either the whole package or the invoice forfeited, though containing other 
goods correctly valued, provided that they should find that a or 
invoice had been made up with intent to defraud the revenue. Ibid. 

PRACTICE. 

1. A plaintiff has a right to direct a deputy-marshal to receive a certain descrip- 
tion of money in satisfaction of an execution. Gwinn v. Buchanan, Hagan, 
& Co., 1. 

. But the deputy-marshal then acts as agent of the plaintiff, and not as agent of 

the pans, Ibid. 

3. If, therefore, the plaintiff, when he does this, gives to the deputy-marshal other 
instructions, which are disobeyed, the marshal himself is not responsible, 
but the plaintiff must look to the deputy. Ibid. 

4. By the law of Mississippi, a judgment is a lien upon personal as well as real 
estate from the time of its rendition. Brown v. Clarke, 4 

5. Where there has been a judgment, an execution levied upon personal prop- 
erty, and a forthcoming bond, the property levied upon is released by the 
bond, and the lien of the judgment destroyed. Ibid. 

6. If, therefore, afier this, another judgment be entered against the original de- 
fendant, this second judgment is a lien upon the property which has been 
released by the bond. Ibid. 

7. The lien thus acquired by the second judgment is not destroyed by subse- 
quently quashing the forthcoming bond. ‘The effect of such quashing is not 
to revive the first judgment, and thus restore the lien which was superseded 
by the execution of the bond. bid. 

8. If the forthcoming bond had been shown to have been void ab initio, the re- 
sult would be different. Ibid. 

9. In cases of conflicting executions issued out of the federal and state courts, a 
priority is given to that under which there is an actual seizure of the prop- 
erty first. Ibid. 

10. The mode in which bills of exceptions ought to be taken, as explained in 
Walton v. The United States (9 Wheat. 651), and in 4 Peters, 102, will be 
strictly adhered to by this court.  Tbid. 

11. A judgment of a state court ordering money in the hands of a disbursing offi- 
cer of the United States, to be attached, may be revised by this court under 
the twenty-fifth section of the Judiciary Act. Buchanan v. Alexander, 20. 
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12. The decision of a state court upon the merits of a controversy between two 


parties, one of whom had sold, and the other purchased, an interest, in lands 
which, it was thought, could be acquired as Indian reservations under a treaty 
with the United States, cannot be reviewed by this court under the twenty- 
fifth section of the Judiciary Act. Maney v. Porter, 55. 


13. The party against whom the state court decided, instead of setting up an in- 
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terest under the treaty, expressly averred that no rights had been obtained. 
Ibid. 


In such a case this court has no jurisdiction. Ibid. 
No exception having been taken to the opinion of the court overruling the 


motion for a nonsuit, the question whether, as matter of law, there was 
any evidence to be submitted to the jury, going to establish the intermar- 
riage at or before the time of the demise laid in the declaration, was not be- 
fore this court. Garrard vy. Lessee of Reynolds, 123. 


And in the submission to the jury of the question of fact, whether or not the 


evidence proved the marriage before that time, there was no interference 
with the province of the jury, or violation of any rule of law, the question 
having been left open for their finding. Ibid. 


This court can notice a material and ineurable defect in the pleadings and ver- 


dict, as they are represented in the record to have existed in the court be- 
low, although such defect is not noticed in the bill of exceptions, nor sug- 
gested by the counsel in argument here. Garland v. Davis, 131. 


. When a declaration sounds in tort and the plea is “ non-assumpsit,” such a plea 


would be bad, on demurrer. If not demurred to, and the case goes to trial 
(the issue and verdict following the plea), the defect is so material that it is 
not cured by verdict, under the statute of jeofails. Ibid. 

hich are cured by verdict, are those which, although they would 
be bad on demurrer because wrong in form, yet still contain enough of sub- 
stance to put in issue all the material parts of the declaration. bid. 


The provision by Congress, in relation to amendments, which is found in the 


thirty-second section of the Judiciary Act of 17°, is similar to that of 
32 Hen. 8, but certainly not broader. © Ibid. 


. The issue was an immaterial issue. Ibid. 
The opinion of this court in Patterson v. The United States, 2 Wheaton, 221, 


reviewed and reaffirmed, namely, —‘ Whether the jury find a general or a 
special verdict, it is their duty to decide the very point in issue, and although 
the court in which it is tried may give form to a general finding, so as to 
make it harmonize with the issue, yet if it appear to that court, or to the 4 
pellate court, that the finding is different from the issue, or is confined only 
= a part of the matter in issue, no judgment can be rendered on the ver- 
dict.” Ibid. 


. This principle — equally to a plea varying from the substance of the 
Ihid. 


declaration. 


. In this case, the verdict does not find any of the misfeasance charged upon 


the defendant. Ibid. 


. If the merits of the case were passed upon in the court below, it was illegally 


done, because no evidence was competent except such as related to the 
promise described in the declaration. Ibid. 


This court abstains from awarding a repleader, for the reasons stated in the 


— but remands the case so that the pleadings may be amended. Ibid. 
ecree or judgment cannot be entered against the government for costs. 
The United States v. McLemore, 226. 


The whole charge of the judge to the jury is incorporated into this record. 


This mode of making up the error books is exceedingly inconvenient and 
embarrassing to the court, and is a departure from familiar and established 
practice. Zeller’s Lessee v. Eckert, 289. 


29. So far as error is founded upon the bill of exceptions incorporated into the 


record, it lies only to exceptions taken at the trial, and to the ruling of the 
law by the judge, and to the admission or rejection of evidence. And only 
so much of the evidence as may be necessary to present the legal questions 
thus raised and noted should be carried into the bill of exceptions. All be- 
yond serves to encumber and confuse the record, and to perplex and embar- 
rass both court and counsel. bid. 


The earlier forms under the statute, giving the bill of exceptions, are models 


which it would be wise to consult and adhere to. Ibid. 
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PRACTICE. 

31. The practice of excepting, generally, to a charge of the court to the jury, 
without setting out, vr the points excepted to, censured. The writ 
of error not dismissed, only on account of the peculiar circumstances of the 
case. Stimpson v. West Chester Railroad Co., 3380. 

32. Where there has been no service of a citation, or no final judgment in the 
court below, the case must be dismissed on motion. Brown v. Union Bank 
of Florida, 465. ; 

33. After a case has been called, and | pc at the foot of the docket, the court 
cannot take it up, on motion, and assign a day for its argument, when other 
cases, of great public importance, have already been assigned for what may 
be the remainder of the term. Barry v. Mercein, 574. 

34. Upon the admission of Florida as a State, the records of the former Terri- 
itorial Court of Appeals were directed by a law of the State to be depos- 
ited for safe keeping with the clerk of the Supreme Court of the State. Hunt 
v. Pelao, 589. 

35. No writ of error can be issued to bring up a record thus situated, the Ter- 
ritorial Court being defunct, and the Supreme Court of the State not holding 
the records as part of its own records, nor exercising judicial power over 
them. Ibid. 

36. Nor could a law of the State have declared the records of a court of the 
United States to be a part of the records of its own State court, nor have au- 
thorized any proceedings upon them. Ibid. 

37. If the record were to be brought up under the fourteenth section of the act of 
1729, it would be of no avail, because there is no court to which the man- 
date of this court could be transmitted. bid. 

38. After a case has been docketed and dismissed under the forty-third rule of 
court, and the plaintiff in error sues out another writ of error, this court will, 
when the case appears to require it, order a supersedeas to stay all proceed- 
ings pending the second writ of error. Hardeman v. Anderson, 640. 

39. The supersedeas is issued under the fourteenth section of the act of the 24th of 
September, 1783. Ibid. 

40. In order to entitle a party to have a case docketed and dismissed, under the 
forty-third rule of court, the certificate of the clerk of the court below must 
set forth an accurate titling of the case. Holliday v. Batson, 645. 

RHODE ISLAND. 

See Bounpartes or StaTEs. 

USAGE. 

1. The cases reported in 9 Wheaton, 582, 11 Wheaton, 430, and 1 Peters, 25, 

reviewed. Cookendorfer v. Preston, 317. 

2. At the time when these decisions were made, it was the usage in the city of 
Washington to allow four days of grace upon notes discounted by banks, 
and also upon notes merely deposited for collection. Ibid. 

. But since then the usage has been changed as to notes deposited for collec- 
tion, and been made to conform to the general law merchant, which allows 
only three days of grace. Ibid. 

. Although evidence is not admissible to show that usage was in fact different 
from that which it was established to be by judicial decisions, yet it may be 
shown that it was subsequently changed. Ibid. 
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